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I. INTRODUCTION
In Eastern Europe, a fervent debate is presently being waged over
whether - and to what extent - to further develop the Elbe River
Basin. While the answer to this question remains undecided, many
fear that despite the fact that the Elbe Basin ("Basin") has witnessed a
significant revitalization of its riparian ecosystems over the last decade,
a new era of dam and canal building will cause a backslide into a
renewed period of environmental discontent. Although the Elbe flows
through only two nations, the Czech Republic and Federal Republic of
Germany, interest in the fate of the Elbe has been far reaching,
garnering the attention of non-riparian nations, commercial interests,
and both governmental and non-governmental organizations
("NGOs") throughout Europe and the world.
As is the case in many river basins around the world, competing
commercial and environmental interests are battling for position in
the debate over the Elbe's future. Presently, there are a number of
dams, impoundments, and other diversions in place along the Elbe
and its tributaries.2 While further construction of various hydrological
projects within the Basin is imminent, the scope of development and
extent to which it is seen as beneficial to the region is still in dispute.
Depending on the source of opinion, large-scale development is seen
either as an advantageous step toward European economic security or
as a dangerous undertaking, with possible catastrophic environmental
consequences. The resolution to the ongoing controversy hinges on
the degree to which the Elbe is managed as a watershed in the coming
years. Many, most notably those in or influenced by the economic
sector, view the Basin as one appendage of a potential labyrinth of
waterways. The construction and improvement of a multitude of dam
and canal projects, they believe, will open up markets of regions
presently inaccessible to the shipping industry. Conservationists have
rejected this notion and demand the Elbe region be treated as what it
indeed is - a river basin.
For a multitude of parties with vested interests in the Basin today,
the continuing ability to make use of the Elbe as a waterway is still the
predominant concern. However, this concern increasingly conflicts
with the public's desire to mitigate the harms that have already been
inflicted in order to improve the river system's navigability. For many
years, the Basin bore the ill effects not only of such improvements, but
also of unregulated industrial, commercial, and municipal use.
Although water quality within the Basin depreciated greatly for a
number of years without redress, historical intervention prompted
1. For the purpose of maintaining consistency, this paper refers to the entire
expanse of the river as the "Elbe" and the Elbe River Basin as "Basin." However, in the
Czech Republic, the Elbe River is known as the Labe. JAMES R. PENN, RIVERS
WORLD: A SOCIAL, GEOGRAPHICAL, AND ENVIRONMENTAL SOURCEBOOK 77 (2001).

OF THE

2. See infra text accompanying notes 45-50 (identifying some of the structures
along both the Czech and German reaches of the Elbe and its tributaries).
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numerous present-day efforts to restore its ecological vitality. Since
many of the Elbe's tributaries, as well as a significant portion of the
river itself, lay within what was formerly East Germany and
Czechoslovakia, the fall of Communism in Eastern Europe opened the
Basin to broader global and regional scrutiny.3 This occurrence,
coupled with growing environmental awareness among the riparian
nations, led to the German, Czech, and Slovak Republics' decision to
draft a treaty in 1990 aimed at protecting the quality of water in the
Elbe waterway ("Elbe Convention") .
While conservation and restoration efforts on the Elbe have met
with general success, many areas of the river system remain
threatened. The time-tested adage that "water flows uphill toward
money is as true on the Elbe as it is elsewhere, and the desires of
those who view the river merely as an under-exploited commercial
resource will presumably shape the Elbe's future to the same extent as
the present international legal regime. Other multi-national treaties6
may provide a degree of constraint and direction in resolving the
Elbe's fate. However, enduring principles of sovereignty will likely
prevail, as the application of Czech and German federal laws, shaped
in varying degrees by the Elbe Convention, European Union ("EU")
policy, and the prospect of internal economic growth will strike an
eventual concord between the conflicting interests.
The objective of this article is to first trace the history of conflict in
Eastern Europe as it relates to the management of the Elbe River
Basin; and second, to offer a commentary on approaches the
concerned parties have employed to solve this conflict. Section I will
review the vital statistics of the Basin. Specifically, it will: (1) review the
",5

3. See generallyJohn Linarelli, The European Bank for Reconstruction and Development
and the Post-Cold War Era, 16 U. PA. J. INT'L Bus. L. 373 (1995) (explaining the
environmental due diligence requirements which the European Bank for
Reconstruction and Development follows during the evaluation stages of projects,

prior to financing approval, and during loan negotiations with the potential borrowing
state).
4. Convention on the International Commission for the Protection of the Elbe,

Oct. 8, 1990, F.R.G.-Czech Rep., I.E.L. 990:75, reprinted in STEFANO

BURcHI, TREATIEs

CONCERNING THE NON-NAVIGATIONAL USES OF INTERNATIONAL WATERCOURSES - EUROPE,

FAO LEGISLATIVE STuDY No. 50, at 40 (1993) [hereinafter Elbe Convention]. In the
summer of 1992, based on the outcome of the general elections, a law dissolving the
seventy-four year union between the Czechs and Slovaks passed. Following this
dissolution, the German, Czech, and Slovak governments reached an agreement
concerning certain treaties:
[A]ll German-Czechoslovak treaties would remain in force between Germany
and the Czech Republic. In contrast, Slovakia was officially released from its
obligations from the Commission on the Protection of the Elbe through a
multilateral exchange of notes because neither the Elbe nor any of its
affluents pass through Slovakia.

Hubert Beemelmans, State Succession in InternationalLaw: Remarks on Recent Theory and
State Praxis, 15 B.U. INT'L LJ. 71, 95 (1997).
5.

MARC REISNER,

WATER 13

CADILLAC DESERT, THE AMERICAN WEST AND ITS DISAPPEARING

(1986).

6. See, e.g., Convention on Environmental Impact Assessment in a Transboundary
Context, Feb. 25, 1991, U.N., 30 I.L.M. 800, available at http://www.unece.org/
env/eia/welcome.html (last visited Oct. 18, 2002) [hereinafter Espoo Convention].
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geography of the river and its tributaries, offering an explanation as to
why they are deserving of attention; (2) focus on specific regions
within the Basin, particularly those which have been the subject of
legal and political dispute; and (3) define the basic hydrology of the
Basin, evaluating the system's natural flow rates, and the effect that
man-made structures within the Basin have had on those rates.
Section II will provide a brief history of the Elbe, touching on the
settlement of the region as well as some significant events that shaped
the development and control of the river. Section III will identify the
numerous factions with interests in the river's future. This section will
include the motivations and objectives of the primary nations,
economic sectors, and NGOs at play. Section IV will outline the
development of the national and international law governing the
navigation, protection, and development of the Elbe region. Section V
will briefly speculate on the means by which conflicts regarding the
Elbe's future may be resolved.
In section VI, this article will conclude that although there is a
long-standing history within the Basin of managing the river as
watershed, this tradition has been contravened by national laws,
increasing influence of the economic sector over the river's
management, and failure of international agreements to enforce such
an approach due to their inherent lack of enforcement mechanisms.
If the conservationist interests are to succeed in thwarting a renewed
era of dam building and canal improvement, they should not hang
their hat on the ability of the Elbe Convention to unilaterally achieve
this goal. Although the Elbe Convention provides a sound declaration
of intent, its limitations will require those opposed to further
development to seek either state adherence to broader reaching
treaties and/or strengthened domestic political support for further
conservation measures.
H. GEOGRAPHY
A. PHYSIOGRAPHY
The Elbe is Germany's second largest river-within Germany, only
the Rhine dwarfs its length.7 The total length of the river is 724 miles,
or 1,165 kilometers, with approximately two-thirds of it flowing
through Germany, and the initial third flowing through the Czech
Republic, Germany's neighbor to the south.8 The Czech Republic's
largest and most important river, the Vltava, is the Elbe's first major
tributary, joining the burgeoning Elbe a considerable distance
7. Measuring 1,770 miles (2,850 kilometers), the Danube is also a much longer
river.

However, the majority of Danube River lies beyond German borders.

12

ENCYCLOPEDIA OF WORLD GEOGRAPHY, GERMANY, AUSTRIA AND SWITZERLAND 1595 (Peter

Haggett et al. eds., 1994) [hereinafter WORLD GEOGRAPHY].
8.

ENCYCLOPEDIA

BRITANNIcA

ONLINE,

http://www.britannica.com/eb/article?eu=108586
[hereinafter BRITANNCA ONLINE].

ELBE

(last

visited

RIVER,

Oct.

9,

at

2002)
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downstream from its headwaters. 9

The headwaters originate at 4,000 feet in the Czech Republic's
Krkonos Mountains, located in the northwest region of the Czech
Republic near Poland's border.'0 The Elbe meanders through the
Krkonos and Sudeten Mountains in a general southwesterly direction
for approximately 225 miles. It then curves to the northwest, forming
an arc in Bohemia, thereby shifting its path toward Germany."
The Elbe passes through Northern Bohemia, then crosses the
Czech-German border southeast of the ancient German City of
Dresden. It flows through Dresden, and into Riesa, where, twenty-five
miles below Dresden, the Elbe enters the expansive area known as the
North German Plain.12 The North German Plain is an extremely lowlying area:
Almost the entire plain lies less than 300 feet (91 meters) above sea
level. The region is drained by broad rivers [including the Elbe] that
flow northward into the North Sea or the Baltic Sea....
The wide river valleys, as well as land along the seacoasts, have
soft, fertile soil. Between the river valleys are large areas covered with
sand and gravel. These areas are called heathlands. The sand and
gravel were deposited by glaciers that moved across much of Europe
thousands of years ago. The glaciers also formed many small lakes in
the North German Plain.
The southern edge of the North German Plain has highly fertile,
dustlike soil called loess. This area is heavily cultivated and thickly
populated. Many of Germany's
oldest cities, including Bonn and
3
Cologne, are in this area.
As the river flows out of the North German Plain and approaches
the North Sea, the floodplain widens. Along this stretch, there are a
number of dikes down either side of the river" as it makes its way
northward to Hamburg-the largest city on the Elbe, and most
important port in Germany." Before reaching Hamburg, however, the
river splits into two branches, the Norder Elbe and the Sider Elbe.' 6 It
then reconverges seven miles downstream of the city." The Elbe's
9. Czech Republic, at http://www.prahal.i-p.com/c.htm

(last visited Oct. 9,

2002).
PENN, supra note 1, at 77.
11. All rivers originating or flowing through the Czech Republic terminate in other
nations. For this reason, the Czech Republic has been called the "roof of Europe." Its
only sources of water are atmospheric rain and snowfall.
10.

See

Czech

Information

System,

Czech

Republic,

at

http://www.czis.cz/

czechrepublicinformation.htm (last visited Oct. 15, 2002).
12. BRITANNICA ONLINE, supra note 8.
13. The Voyage-British German Connection, Geography, at http://www.thevoyage.com/e/infopoint/geography/ (last visited Oct. 9, 2002).
14. BRITANNIcA ONLINE, supra note 8.
15. WORLD GEOGRAPHY, supra note 7, at 1595.
See also Compass Hamburg
Handbook,
The Port of Hamburg, at http://www.hafen-hamburg.de/htmlengl/handbook/1.3h.html (last visited Oct. 18, 2002).
16. BRrTANNIcA ONLINE, supranote 8.
17.

STANDARD ENCYCLOPEDIA OF THE WORLD'S RIVERS AND LAKES 90 (Dr. R. Kay
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estuary extends from Hamburg to the river's termination into the sea
at Cuxhaven, a distance of about fifty-five miles.'8 Along this area
below Hamburg, the river is again "divided by some islands into several
branches that reunite [five miles] before reaching the river's outlet."'9
The Basin is one of six distinct river basins within Germany,20 and
one of three within the Czech Republic.2' While Germany boasts other
important river systems such as the Danube and Rhine, the Elbe
system is unquestionably the most important to the Czechs, with the
Vltava being the Czech Republic's primary river in a number of
respects, and Czech lands accounting for ninety-eight percent of the
drainage area of the Basin.
The Basin encompasses an area of roughly 56,000 square miles.23
While this is considerably smaller than some major United States and
European river basins, 4 the Elbe's drainaqe area is larger than the
closest neighboring river system, the Oder. 2 The Basin's upper and
central regions drain mostly from the west, receiving water from the
Ore Mountains and the Thuringian Forest.26 The Lower Basin, located
below Magdeburg, receives most of its drainage from the east, with the
2
Mecklenburg uplands providing the majority of this feedY.
The Elbe
has eight major tributaries: from the west the Vltava, Ohre (Eger),
Mulde, and Saale Rivers; and from the east the Iser, Schwarze Elster,

Gresswell & Anthony Huxley eds., 1965) [hereinafter STANDARD ENCYCLOPEDIA].
18. BRITANNICA ONLINE, supra note 8.
19. PENN, supra note 1, at 79.
20. The others are the Danube, Rhine, Weser, Ems, and Oder. GERMAN FEDERAL
MINISTRY FOR THE ENVIRONMENT, NATURE CONSERVATION & NUCLEAR SAFETY PUBLIC
RELATIONS DIVISION, ENVIRONMENTAL POLICY, IT'S OUR FUTURE, WATER RESOURCES

MANAGEMENT IN GERMANY, PART 2: QUALITY OF INLAND SURFACE WATERS 2 (2001),
available at http://www.umweltdaten.de/wasser/wawi-e-2.pdf [hereinafter WATER
RESOURCES MANAGEMENT].

21. The Elbe (Labe) is the primary source of water for the western parts of the
Czech Republic (Bohemia). The Odra and Morava-Danube are the other river basins
serving the nation.

MINISTRY OF THE ENVIRONMENT, THE CZEcH REPUBLIC'S SECOND
COMMUNICATION ON THE NATIONAL PROCESS TO COMPLY WITH THE COMMITMENTS UNDER
THE UN FRAMEWORK CONVENTION ON CLIMATE CHANGE 16 (1997),
available at

http://www.chmi.cz/cc/czenc2.pdf.

The Odra serves a small area in the northeast

part of the Czech Republic and runs into the Baltic Sea. Id. The Morava - Danube
Basin serves the southeast region. Id.
22. Nurit Kliot & Deborah Shmueli, Development of Institutional Frameworks for the
Management of Transboundary Water Resources, 1 INT'LJ. GLOBAL ENVTL. ISSUES 306, 319
(2001).
23. BRITANNICA ONLINE, supranote 8.
24. The Elbe Basin is less than one-quarter the size of the Colorado and Columbia
Basins (244,000 and 259,000 square miles respectively).
Mary Christina Wood,
Reclaiming The Natural Rivers: The Endangered Species Act as Applied to EndangeredRiver
Ecosystems, 40 ARIz. L. REv. 197, 200 (1998). It is also smaller than the nearby Rhine
and Danube Basins (85,000 and 315,000 square miles respectively). BRITANNICA
ONLINE, supra note 8, at Danube River.
25. The Oder watershed, to the east of the Elbe, covers an area of roughly 46,000
square miles. BRITANNICA ONLINE, supra note 8, at Oder River.
26. BRITANNICA ONLINE, supra note 8.
27. Id.
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Havel, and the Alster, which converges with the Elbe in Hamburg."
B. HYDROLOGY
As discussed in greater detail below, artificial impoundments and
topographical alterations have significantly impacted the Elbe's
natural hydrology in the upper Czech portions of the river, while "the
near-natural character of the Elbe... has largely been preserved to the
present day, at least in its middle reaches.0 9
Nevertheless,
environmental groups have decried the loss of valuable ecosystems
along many parts of the Elbe they claim once depended on now-lost
natural dynamics of river level and flow rate fluctuations3
Despite these continuing expressions of discontent and concern
with the static nature of water levels on the Elbe, discharge rates and
annual flow totals demonstrate considerable variance when compared
to those of other major rivers. Although fluctuations in annual rainfall
amounts have a powerful effect on annual flow rates,3' scientists
estimate that the average total discharge is 23.7 cubic kilometers per
year.32
From 1931-75, the discharge rate at Dresden, not far
downstream from the Czech-German border, was measured between
800 cubic feet per second ("cfs") and 118,700 cfs, with an average of
11,200 cfs. 33 "At Neu-Darchau, about 140 miles above the mouth, the

discharge rate was 24,700 [cfs] in the period 1926-65, with extremes of
5,100 and 127,700.""4 Despite the fact that these statistics are
somewhat dated, there has been little artificial alteration of the Elbe in
these areas to expect much variation in these data.
The Elbe's flow rate generally increases substantially as the river
progresses downstream, as demonstrated by the fact that it more than
doubles from Dresden to Neu-Darchau. This impressive increase is
likely due to the influx of water from the aforementioned tributaries.35
In addition, the Dresden area receives annual rainfall of about twentyseven inches,36 sufficiently replenishing water removed from the river
above Dresden for industrial and municipal uses. Because the Elbe's
levels are exceedingly dependent on precipitation, the river's flow is
28.
29.
30.
visited
31.

Id.
WATER RESOURCES MANAGEMENT, supranote 20, at 4.

Elbe River in Czech Needs Help - Now!, at http://abe.ecn.cz/elbecall.php (last
Oct. 16, 2002) [hereinafter Help.'].
See generally WATER RESOURCES MANAGEMENT, supra note 20. See also BRITANNIcA
ONLINE, supra note 8.
32. SCIENTIFIC COMMITTEE ON PROBLEMS OF THE ENVIRONMENT, ScoPE-42
BIOCHEMISTRY OF MAJOR WORLD RIVERS tbl.8.1 (1991), at http://www.icsu-

scope.org/downloadpubs/scope42/chapter08.html

[hereinafter

SCIENTMIC

COMMITTEE].

33.

BRrrANNicA ONLINE, supra note 8.

34. Id.

35. The combined catchment area for the Saale and Havel Rivers alone is 47,000
square kilometers. SCIENaiFIC COMMITTEE, supra note 32, at tbl.8. 1.
36. Worldclimate,
Weather
Rainfall
and
Temperature
Data,
at
http://www.worldclimate.com/cgi-bin/data.pl?ref=N51E013+2100+09488W
(last
visited Oct. 9, 2002).
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essentially determined seasonally, with the lowest rates generally
recorded during late summer.37
Despite its unpredictable water levels, the Elbe has long been
38
considered Germany's second most important commercial waterway.
The river system is notably navigable, both in the southern Czech, and
the northern German segments of the river. In the southern regions,
almost the entire length of the Elbe has been developed for the
expansion of navigation; today very few stretches of the Southern Elbe
maintain historical minimum flow rates and fluctuations.39 Meanwhile,
the Northern Elbe boasts the City of Hamburg, Germany's most
important port.40 The geographical locations of the Czech's capital,
Prague, in the upper southern reaches of the river, and Hamburg in
the lower northern reaches, are considered as primary factors
contributing to the Basin's attractiveness as a major trade artery.4 '
"Hamburg's harbor can easily accommodate the largest liners,"42 and
"[a]s late as 1938 most of the traffic that reached Hamburg was
waterborne." 3 In addition to serving inland traffic, the Elbe can also
accommodate intercontinental sea crafts because the large Kiel Canal
serves the Elbe south of Hamburg, and runs from the mouth of the
Elbe northeast to the Baltic Sea."
Many important destinations are also accessible by artificial
constructs. Between Prague and Cuxhaven, an expansive system of
man-made canals allows commercial shipping to reach numerous
significant waterways remotely located from the Basin. "The canal
network along the lower Elbe includes links eastward to Berlin [via the
Havel canal]; westward to Hanover via the Mittelland Canal; and to the
Ruhr and Rhine (Rivers] via the Dortmund-Ems Canal." 45 The
aforementioned variance in discharge rates, however, sometimes acts
as a hindrance to navigation. 6 Seasonally low water levels prevent
larger ships from reaching destinations otherwise reachable during
periods of high runoff.
While both the Czechs and Germans have constructed a number of
dams on the upper reaches of the Elbe System,47 the lower German
37.
38.

WATER RESOURCES MANAGEMENT, supra note 20, at 4.

The Rhine is commonly considered Germany's most important waterway.

STANDARD ENCYCLOPEDIA, supra note 17, at 90.

39. See Czech Ministers Hurl Insults Over Dam Plan, DEUTSCHE PRESSE-AGENTUR, Mar.
7, 2002, LEXIS, News & Business, Country & Region, Germany, News [hereinafter
Czech Ministers]. See also Help!, supra note 30.
40. WORLD GEOGRAPHY, supra note 7, at 1605.

41.

PENN, supranote 1, at 78.

42.

STANDARD ENCYCLOPEDIA, supra note 17, at 90.

43.
44.
45.
46.

PENN, supra note 1, at 78.
BRITANNICA ONLINE, supra note 8.

PENN, supra note 1, at 78.

BRiTANNICA ONLINE, supra note 8.
47. "There are about one hundred water life endangering installations in the Elbe
(Labe) basin, 29 of them on Czech Territory, the rest in Germany .... One Hundred
Potentially Dangerous Places Along the Elbe, CZECH NEWS AGENCY, October 24, 2001,
LEXIS, News & Business, Country & Region, Czech Republic, News.
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portions of the river have remained relatively free of such structures.
Nevertheless, some significant barriers do exist on the lower German
segment, most notably the one at Geesthacht, which is less of an
impoundment and more of a means to control tidal variances in the
river's water level." Other significant dams are in place on the Elbe's
tributaries, specifically on the Vltava and the Saale within the
Thuringian Forest." However, as previously mentioned, the relative
absence of dams on the lower and central Elbe leaves control of water
levels in the hands of nature rather than man: "[t]he lower course of
the Elbe is tidal as far as the dam at Geesthacht, [thirty-five kilometers]
above Hamburg, where the river flow periodically reverses its
direction."0 At Hamburg, flooding occurs occasionally when storms
cause the tide to reach beyond its usual eight-foot height, 51 and even
above Geesthacht,
along the North Plain, levels fluctuate
52
considerably.
The Czech Republic is considering the construction of additional
dams near the Czech-German border. However, if the Czechs decide
to proceed with these projects as presently contemplated, they must do
so against the concerted wishes of a number of conservation-minded
organizations and the German government.54
The prospective
alterations to the Elbe have received attention well beyond the river's
riparian nations, garnering worldwide notice.
The projects
themselves, as well as their possible effects on the Basin will be
discussed in section III.
III. HISTORY
The Elbe River Basin is rich with historical relevance. Some have
said that although the Rhine boasts a greater expanse through
Germany, the Elbe "has been a more significant shaper of German
settlement and history;" it has "been accorded respect by statesmen,
kings, dictators, and warriors."55 The Basin has been settled since
prehistoric times. 56 The Romans, who called the river "Albis,"57 are
known to have reached the region as early as 9 B.C. In fact, the river
marked the farthest advance into present-day Germany by both the
5
Roman and the Charlemagne EmpiresY.
The Elbe was also commonly
considered the western boundary of Slavic inhabitation until the
48. Telephone Interview with Olaf Kuhlke, Visiting Assistant Professor, University
of Wyoming, Department of Geography & Recreation (May 8, 2002).
49. BRrrANNcA ONLINE, supra note 8.
50. Id.
51. Id.
52. Id.
53. Help., supra note 30.
54. See, e.g., id.
55. PENN, supranote 1, at 77.
56. BRrrANNIcA ONINE, supra note 8.
57. PENN, supranote 1, at 77.
58. Id.
59. STANDARD ENCYCLOPEDIA, supra note 17, at 90.
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Middle Ages, when the Germans colonized land east of the river, and
alongside the Baltic Sea.
The banks of the Elbe are home to a number of other ancient
cities, most notably Magdeburg and Dresden. Magdeburg, located in
the North Plain, was a major commercial center as early as the Ninth
Century.
Because the city bordered both German and Slavic
settlements, each utilized the city as a trading post." Dresden, on the
other hand, has served as the cultural center of the Elbe Region.
Founded in approximately 1200 A.D., the city has been called the
"Florence on the Elbe," and is known for its beautiful architecture.
As home to a number of culturally and commercially important
centers, the Basin has been the subject of various international
instruments. The Treaty of Versailles ("Treaty") established the first
basin-wide institution, the International Commission of the Elbe
("ICE")." Although the ICE's central concern was the free navigability
of the Elbe, 4 the Treaty's provisions were inherently applicable not
only to the Elbe, but also to all its associated waterways. 65 As
demonstrated below, this fact may have important ramifications for
future management of the Basin.
The advent of World War II thrust further historical significance
upon areas within the Basin. The City of Dresden, founded around
1200 A.D.," was a primary target for allied forces during the War.6 ,
The Allied Forces destroyed most of the ancient part of the city in
February 1945 by conducting "a sustained fire-bombing raid in which
[they dropped] hundreds of tons of phosphorus bombs."" The city
has since undergone impressive reconstruction. "With clues provided
by Renaissance and Baroque portraits of the city.., landmarks could
be reconstructed accurately"6 -allowing the city to recapture a certain
degree of its aesthetic appeal.
The War also gave significance to the City of Torgau. "[O]n the
afternoon of April 26, 1945, World War II in Europe had come to an
end when advance elements of the 69th Division of the U.S. First Army
met a spearhead of the 58th Guards Division of the Ukrainian First
Army on the partially destroyed Elbe bridge" near the city.76 Today
60.

BRITANNIcA ONLINE, supra note

61.

Id.

8.

62. Id. Although almost the entire ancient city was destroyed during World War II,

it has been partially rebuilt based on its ancient style. Id.

63. Treaty of Versailles, June 28, 1919, 225 Consol. T.S. 188, art. 340, reprinted in 2
PEACE TREATIES OF MODERN HISTORY 1265, 1490 (Fred L. Israel ed., 1967)

MAJOR

(negotiating peace between Germany and the Allies following World War I)
[hereinafter Treaty].

64. Kliot & Shmueli, supra note 22, at 319.
65. See Treaty, supranote 63, at 1489 art. 338 (referring to the Elbe and other rivers
affected by the Treaty as "river systems").
66. BRITANNICA ONLINE, supra note 8.
67. PENN, supra note 1, at 77-78.
68. Id.
69.
70.

Id. at 78.
Id. at 79.
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there are still a number of landmarks placed on the Elbe's riverbanks
at Torgau where United States and Soviet
troops first made contact
71
following the defeat of Hider's Germany.
During the Cold War, portions of the Elbe formed the
demarcation between East and West Germany, thus comprising a
portion of the Iron Curtain.72 "South of Libeck and east of Hambur ,
a section of the river was bordered by electrified barbed-wire fence.
This delineation prolonged hostility and "disrupted the Elbe as a trade
artery, reducing the amount of waterborne goods received by its cities
but increasing the geopolitical importance of the river."74 During this
period, the Elbe sustained significant and unchecked ecological harm.
In some cases, water contamination was directly linked to the military
buildup occurring in Eastern Europe. 7
Throughout most of the Twentieth Century, efforts to improve the
river's condition were relatively non-existent. National, as well as
international policy regarding the river dealt almost exclusively with
the maintenance of navigation. 76
In 1990, however, the Elbe
Convention established the International Commission for the
Protection of the Elbe ("ICPE"), the sole purpose of which was to
monitor water quality conditions on the Elbe.7 Much like the Treaty
accomplished in terms of governing navigation, the Elbe Convention
employed a watershed approach to maintaining water quality.78 While
the ICPE has the power to advance proposals in furtherance of
improved conditions within the Basin, it has yet to devise an ultimate
plan to guarantee the ecological fitness of the Elbe. Furthermore, the
ICPE's power is merely advisory in nature, 79 allowing for influence
from the growing free market economy in Eastern Europe, and broad
discretion of the riparian states as to the manner in which the ICPE's
purpose should be fulfilled.

71.

STANDARD ENCYCLOPEDIA, supra note

72.

PENN, supranote

17, at 90.

1, at 79.

73. Id.
74. Id.

75. For example, uranium contamination of oil and water around and adjacent to
the Elbe River in eastern Germany is still being cleaned up. 'Smart'Plantscan Extract
Yellowcake
From
Solution,
AUSTRAUAN
MINING,
Oct.
3,
2001,
at
http://www.miningaustralia.com.au/articles/b3/0c007bb3.asp. During the cold war,
this area was the scene of very active uranium mining for military purposes. Id.
76. See, e.g., Treaty, supra note 63, at 1489 art. 338.
77.

Ludwik A. Teclaff, Evolution of the River Basin Concept in National and

International Water Law, 36 NAT. RESOURCESJ. 359, 384 & n.144 (1996) (noting the
"single purpose" nature of the Elbe Convention as it pertains only to pollution)
[hereinafter Evolution of the River Basin].

78. See Elbe Convention, supra note 4, at 40 art. 1(1) (indicating that the nations
shall cooperate to ensure the protection of "the Elbe and its drainage area") (emphasis
added).

79. Id. at art. 1(3) (stating the Commission shall provide "proposals for the
application of ...techniques for the reductions of emissions ....).
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IV. CONFLICTING INTERESTS
A. ECONOMY

The demise of the Iron Curtain marked the emergence of a new
era within the Elbe Basin. A united Germany quickly embraced the
world market."0 Today, the Elbe River is inexorably entwined not only
with the economies of the riparian nations through which it flows, but
also those far beyond the Basin. It acts as a natural vein linking the
shipping industry to a number of commercial cities within Central
Europe. Like the Rhine, the Elbe serves as an important "means of
international communication,"8 ' with its vast system of canals serving
areas within the Basin and beyond:
By means of the Elbe and its connecting waterways, vessels from
Hamburg can navigate to Berlin, the central and southern sections of
Germany, and the Czech Republic.... The Elbe itself is navigable for
1,000-ton barges as far as Prague through the Vltava. In eastern
Germany[,] it serves the river ports of Magdeburg, Schonebeck,
Aken, Dessau, Torgau, Riesa, and Dresden, carrying bituminous coal,
lignite, coke, metal, potash, grain, and piece goods. Although
Hamburg lies far upstream from the mouth of the Elbe, it is one of
the largest seaports in Europe; a six-line railway tunnel and a
multilane road tunnel under
the Elbe there are important links in
8
trans-European traffic flows. 2
In the Czech Republic, the Elbe and the Vltava Rivers directly serve

two of the nation's larger industries. The first is tourism, one of the
nation's greatest sources of income. The Vltava flows directly through
the capital City of Prague, enhancing its attractiveness as one of
Europe's most popular tourist destinations." The second economic
sector which depends heavily on the river system is shipping; the Czech
shipbuilding and shipping industry has existed since 1921.84 "Highly
important to inland waterborne transport is the Labe-Vlatava waterway
of 303 [kilometers], including the Labe (Elbe) section... to the
5 state
frontier and the Vltava section ... where it flows into the Labe."0
In addition to being a major shipping thoroughfare and an
impetus for tourism, the Elbe and its tributaries have supported

numerous other industries to a lesser extent.

Its waters have been

80. Kim Ji-ho, Korea learning from Germany's experience: Studies political, economic
developments since German reunification,THE KOREA HERALD, March 3, 2000, LEXIS, News

& Business, News, News Group All File.

81.

STANDARD ENCYCLOPEDIA,

supra note 17, at 90.

82. BRITANNICA ONLINE, supra note 8.
83. Czech Republic: Country Profile, EUROPE REVIEW or WORLD INFORMATION, Sept. 19,
2000, LEXIS, News & Business, Country & Region, World News File.
84. See Ministry of Industry & Trade, Czech Republic, ShipbuildingIndustry,
at http://www.mpo.cz/gc/s0697/page0047.htm (last visited Oct. 12, 2002).
85. See id., The Transport Infrastructureof the Czech Republic,
at http://www.mpo.cz/gc/4-97/pageOO07.htm (last visited Oct. 12, 2002).
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withdrawn
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for non-industrial

generators

use

some

impoundments along the river system to generate hydroelectric
88
In fact, "[t]he Vltava water system was mainly built to
power.
generate energy." 9 However, the use of the rivers for such purpose

has greatly diminished in recent years. In 2001, "'flowing' water power
plants accounted for [only] 3.4 percent of energy consumption" in the

Czech Republic.9"
While the Elbe has demonstrated convincing success in serving

commercial needs throughout a number of regions, success inevitably
leads to a desire for expansion. Engineers have already modified
portions of the Elbe to provide easier navigation and to meet the

growing need for larger ships to travel upriver. "The modification of
the lower and outer Elbe channel has increased the Port of Hamburg's
accessibility, and ships with a draft of 12.80 meters can enter and
depart the port at any time, independent of the tides." 91
B. ECOLOGY

By the 1990s, the lengthy history of human activity along the Elbe
River System had severely threatened its ecological vitality.9" It is
notable, however, that while the past decade seemingly produced only

allegations of degradation and cries for conservation,93 the new
millennium has given rise to more optimistic stories rejoicing in the
revitalization of the Elbe. 94

While the positive reports are indeed

encouraging, one must remain skeptical toward the notion that the
extent of damage incurred by the late century has already been

remedied through the implementation of a more stringent regulatory
scheme.
The fall of the Iron Curtain revealed to the West "industrial
86. See WATER RESOURCES MANAGEMENT, supra note 20, at 18. See also Water in the
at
DAY,
WATER
WORLD
User's
System,
in
Water
Republic,
Czech
http://www.env.cz/www/zamest.nsf/defc72941c223d62c125643b30064fdcc/fcee8b02
b6505849c1256585003cbbb3?OpenDocument (last visited Nov. 4, 2002).
87. See, e.g., Tramscape, Paddle Steamer Resources, Prague PassengerShipping (Prazska
at
http://myweb.tiscali.co.uk/tramways/
PPS,
spolecnost)
paroplavebni
PraguePassengerShipping.htm (last visited Oct. 12, 2002).
88. One example is the Czech plant, Tri Chaloupky. Czechia, http://www.unitenergy.com/en/generation/czechia.htm.
89. Water System Not Built Against Hoods, CZECH NEWS AGENCY, Aug. 19, 2002, LEXIS,
News & Business, Country & Region, Czech Republic, News.
90. Id.
91. Hong Kong Shippers' Council, HamburgEmbarks on Deepening of the Elbe River, at
(last visited Oct. 14,
http://www.tdctrade.com/shippers/9/7ports/portsO3.html
2002).
92. Roberto A. Epple, Important Victory on the Elbe River, 11 WORLD RIVERS REVIEW
(1996), available at http://www.irn.org/pubs/wrr/9612/elbe.html.
93. See, e.g., Michele B. Corash et al., Recent Developments in InternationalLaw, 445
PRAc. LAW INST. LrG. 747, 773 (1992).
94. See, e.g., Salmon Expected to Return to Elbe as Water Quality Improves, CZECH NEWS
AGENCY, Oct. 23, 2001, LEXIS, News & Business, Country & Region, Czech Republic,
News [hereinafter Salmon].
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pollution of almost unimaginable proportions in Central and Eastern
Europe."9 5 According to the European Commission ("EC") at that
time:
[TIhe environment in the former East Germany is in a catastrophic
state: nearly half of the water resources are unusable for the
production of drinking water; the Elbe River is almost dead, and its
fish are unfit for human consumption; 60% of the industrial waste is
disposed of without any controls at all; and it is to be feared that
colossal expenditure
will be required for cleaning up the
96
contaminated soil.

If this were really the case, the unavoidable question is whether an
environment in such a dismal state of being could actually recover so
quickly.
While the EC's statement reflects the conditions in all of Central
and Eastern Europe at the time, other observers have spoken directly
to the state of the Elbe: "[u]ncontrolled waste disposal has made the
Elbe [R]iver in East Germany the most polluted in Europe."97 Clearly,
at the time of Germany's reunification, many saw the Elbe River as a
particularly threatened resource in a region already mired in a state of
ecological urgency. Just ten years ago, those concerned with the effect
of global climatic change on streamflows singled out the Elbe as one
river system whose pollution problems could suffer severe aggravation
if such changes occurred. 98
As the 1990s came to an end, the World Wildlife Fund estimated
that "[h]alf of Europe's freshwater wildlife habitat [had] been
destroyed.... ,99 Across Europe, however, numerous efforts are now
underway "to restore rivers and return their original wildlife."'' 0
"Species like otter, beaver, and recently salmon have returned to their
old homes along the Elbe [R]iver and its tributaries.".. Furthermore,
introduced species, such as muskrats and Fallow deer, now thrive
along the river's banks." 2
The apparent turnaround in the condition of the Elbe waterway is
certainly impressive. If recent reports are accurate, and the return of
95.

Corash et al., supra note 93, at 772.

96.

Id. (quotations omitted).

97. MariaJ. lonata, German Unification and European Community EnvironmentalPolicy,
14 B.C. INT'L & CoMP. L. REV. 333, 337 (1991).
98. Ludwik A. Teclaff, The River Basin Concept and Global Climate Change, 8 PACE
ENVTL. L. REv. 355, 379 (1991) [hereinafter The River Basin Concept].
99. Oliver Tickell, Halfof Europe's FreshwaterHabitats 'Ruined'FewFreshwaterHabitats
Still in Natural Condition, THE INDEPENDENT, Oct. 23, 1999, LEXIS, News & Business,
Country & Region, World News File.
100. Id.
101. Press Release, European Rivers Network, International Opposition Against
Planned Dams on Elbe River in Czech Republic is Growing. NGOs Demand a Public
Hearing, a Real Transboundary EIA and Alternative Solutions (March 19, 2001), at
http://www.rivernet.org/elbe/prsO0_2.htm#2103
[hereinafter
International
Opposition].
102. WORLD GEOGRAPHY, supra note 7, at 1597.
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indigenous species to a waterway is in fact a viable indicator of an
improving ecology, then conditions within the Basin have in fact
improved a great deal. The German Environment Minister, Juergen
Tritten, recently remarked, "[t]he quality of River Labe (Elbe) water
as proved by the fish
has markedly improved over the past decade
01 3
population having been grown by 30 species."

These improvements are due in large part to enormous
investments made to construct many waste treatment facilities within
the Basin. "Since 1990 as many as 239 community water treatment
plants have been built along the Elbe and all towns with a population
of over 20,000 are now equipped with this environment protection
facility." 04 The Czech Republic has announced that no segment of
either the Elbe or the Vltava River is designated as Class V (highly
polluted) quality. 05 According to the Czech government, "[t]he values
of most of the important water pollution parameters (organic
pollution, ammonium nitrogen, phosphates) at the main sampling
sites on the Labe [and] Vltava ... had dropped by 1995. " '06

The economic community has also played a meaningful role in
affecting the turnaround. The fall of Communism in Eastern Europe
07
has opened the region to investment by multinational companies.'
While strained government budgets were previously expected, yet
unable to endure the costs of cleanup, the growing trend is to hold
national and multinational companies responsible for the costs of
"As a result, contaminated land is becoming an
these efforts.'
increasingly important issue for companies investing in... Eastern
Europe. More sites are being identified, more clean-ups are being
required, more money is being spent, and the private sector is being
asked to bear more of these costs."0 9
A frequent and paradoxical consequence of environmental
reparation is the resulting existence of more ecologically important
lands that deserve protection. The recent revitalization of the Elbe's
riparian ecosystems provides a good example of this phenomenon;
restoration efforts have led to the establishment of an abundance of
protected areas within the Basin."0 There are two national parks and
three landscape protection areas along the Elbe River."' Of note is the

103. Salmon, supranote 94.
104. Id.
105. Bedrich Moldan, Industrial Development in Czech Republic in Light of Sustainable
Development (Oct. 26, 2001), at http://www.unido.org/userfiles/timminsk/RIO10-INDczechRep-eng.pdf.
106. Czech Republic Communication, supra note 21, at 18.
107. Corash et al., supra note 93, at 773.
108. Id.
109. Id.
110. See Press Release, WWF Living Waters Programme-Europe, Destruction of
Nature Beyond Borders: Horror Vision of the Danube-Oder-Elbe Canal (April 16,
1999), at http://archive.panda.org/europe/freshwater/newsroom/newsrooml 2.html
(last visited Oct. 14, 2002) [hereinafter Horror Vision].
111. International Opposition, supra note 101.

WATER LAWREVIEW

Volume 6

"Elbe Riverside" biosphere preserve, covering 273,000 hectares. The
preserve "provides habitats for 2,000 beavers, almost 1,000 couples of
storks, 32 species of fish, sea eagles, old world otters, and cranes."' 12 In
the Czech Republic, several natural features along the Elbe qualify it as
a candidate for the European network of protected areas "Natura
2000."'
In some cases, the Elbe itself acts as a line of demarcation
between distinct subspecies,"4 and its banks are home to some species
that have been pushed to the brink of extinction in other areas.
The vitality of the river, particularly along its lower reaches, is
*arguably attributable to the continuing variance in the river's flow
levels." This belief led NGOs to insist that if the Czech government
permitted current plans to further develop the navigation capabilities
of the Elbe, the areas surrounding the projects will suffer irreparable
harm." 7 As relayed by one Czech news agency concerning a
navigability enhancement project, some are fearful that "making the
Labe (Elbe) river navigable at Prelouc, east Bohemia, will destroy
endangered animal and plant species which are EU protected."" 8
C. THE POLITICAL SITUATION
During the 1930s, Germany constructed the bulk of its expansive
canal system." 9 Germany intended the system to join two of it's major
canals: the Mittelland, which runs westward from the Elbe to
Hannover; and the Havel, which runs east, linking the Elbe with
Berlin. However, "World War II intervened and East Germany, under
communist rule, never completed the project. This missing link is
(nevertheless] now underway, ' with improvements to both canals
being completed. The renewal of the long-abandoned Mitteland and
Havel canal projects indicate the reinvigorated general interest in
improving the navigability of the Elbe's waterways.
The desire to see a more navigable Elbe now extends well beyond

112.
113.
114.

Horror Vision, supra note 110.
International Opposition, supra note 101.
One such species is the Carrion Crow, which has two very distinct subspecies

existing on either side of the river. WORLD GEOGRAPHY, supranote 7, at 1642.

115. For example, the European beaver (Castor fiber) disappeared from England
long ago. However, thriving populations are still found on the Elbe, and these
populations are notably blonde in comparison to others. June Southworth, Viva the
Beaver! 1,000 Years After it was Hunted to ExtinctionHere, This BizarreAnimal is Back, DAILY
MAIL, May 2, 2001, LEXIS, News & Business, Country & Region, United Kingdom,
News.
116. See Help!, supra note 30.
117. See, e.g., Czech, Germans to Submit Petition Against Waterworks on the Elbe, CZECH
NEws AGENCY, Aug. 27, 2001, LEXIS, News & Business, Country & Region, Czech
Republic, News (arguing that the planned waterworks would mean the disappearance
of fourteen animal and vegetable species from the area).
118. Czech Ecologists Protest Against Extending Elbe's Navigation, CZECH NEWS AGENCY,
May 2, 2001, LEXIS, News & Business, Country & Region, Czech Republic, News.
119.

Elementary Canal, INT'L CONSTRUcnON 123, Mar. 13, 2001, LEXIS, News &

Business, News, Individual Publication, International Construction.
120. Id.
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Germany's borders, and in fact, Germany is one of the strongest
opponents to a number of large-scale undertakings."' Ten years ago,
Germany rejected, for financial reasons, some of the projects that the
Czech government is now currently considering."' Nevertheless, the
long-delayed Elbe River canal projects are only two of many to be
actualized throughout Europe pursuant to a 1993 EU decision to
create a Trans-European Inland Waterway Network ("TEN") . The
TEN project envisions a massive alteration of Eastern and Central
Europe's infrastructure. The TEN will "link East-European waterways
(especially in Poland) with Germany (Elbe, Oder, Rhine-MainDanube) and Austria (Danube) ."14 The construction of a canal that
would link the Danube River with the Elbe and Oder Rivers ("DEO
Canal") is the most ambitious proposal,
and, according to many, has
25
the potential for the most destruction.
The EU's stated objective of this decision was "[t]o improve the
inland waterway network in order to facilitate the transport of goods
between the main seaports and the industrialized regions of the
European hinterland." 1' 6 The decision also includes provisions that
will improve the navigability of the Elbe itself linking Magdeburg and
the Czech frontier as well as the connections between the Elbe and
Oder Rivers.2 7 This original decision applied only untilJune 30, 1995.
On July 23, 1996, the Council adopted a new decision incorporating
the considerations set out in the 1993 Council Decision. 21 Since then,
"the European Commission has been working on the development of a
coherent transport network." 29 The massive DOE Canal project is just
one of many under consideration. "s Although the proposed canal
improvements are at the core of the TEN proposal, navigation on the
scale anticipated will not be possible without considerable dam
construction throughout the Basin. "In order to render the river
121. See, e.g., International Opposition, supra note 101.
122. Id.
123. Council of the European Communities, Council Decision of 29 Oct. 1993 on
the Creation of a Trans-European Inland Waterway Network, 1993 O.J. (L 305) 39
[hereinafter Council Decision of 29 Oct. 1993].
124. WWF Living Waters Programme-Europe, Waterways,
at http://www.panda.org/europe/freshwater/initiatives/waterways.html (last visited
Oct. 15, 2002).
125. See, e.g., New Shipping Plans For Danube River Disastrous - WWF, Dow JONEs
INTERNATIONAL NEwS, January 30, 2002, WESTLAW.
126. Europa, Trans-European Inland Waterway Network, THE EUROPEAN UNION ONLINE, at http://europa.eu.int/scadplus/leg/en/lvb/124093.htm (last visited Oct. 11,
2002).
127. Council Decision of 29 Oct. 1993, supra note 123, at art. 2.
128. See generally Council of the European Communities, Council Decision of 23July
1996 on Community Guidelines for Development of the Trans-European Transport
Network, 1996 O.J. (L 228) 1 [hereinafter Council Decision of 23 July 1996]. See id.
(addressing the concepts re-adopted in the 1996 decision).
129. Dr. E. Wenger, InternationalConference on Waterways and SustainableDevelopment
Factsheet TransEuropean Transportation Network (2000), at http://www.rivernet.org/
general/waterways/tenfacts.htm (last visited Oct. 11, 2002).
130. Id.
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system of the Danube, Oder, and Elbe, which still is predominantly
natural, navigable all year round, between 67 and 77 dams would have
to be built. . .

." '

While not all of these would be constructed in the

35 dams would have to be built along the Elbe and
Basin, "[a]bout
32
Oder."

In the Czech Republic, the last free-flowing section of the Elbe is at
133
The Czech
risk of losing this distinction to dam construction.
Republic is considering two major projects: one at Prostredni Zleb and
Male Brezno in the Northern Bohemia region of the Czech republic;
and the other just south of the German border.34 The EC M and
factions within the Czech government, particularly the Transportation
Ministry, 136 seem to be the strongest supporters of continued
development. Both have advanced economic as well as environmental
arguments in favor of completing navigation enhancement projects.
The Transport Infrastructure Needs Assessment ("TINA"), is the
"main instrument" through which the EC has proceeded toward the
completion of a more expansive network of waterways.' 7 "According
to the TINA Secretariat, socio-economic aspects are to be considered
as well as environmental aspects" in fulfilling its mission. 38
Economically, the EC sees the improvements as "part of a... strategy
by which freight transport should be moved away from roads to both
train and inland waterways."'39 The trans-European network, it
believes, will strengthen social and economic cohesion. Likewise, the
Czech Transportation Ministry embraces development because it
would "triple shipping traffic and boost economically distressed
1
,4,
communities in the north Czech Republic ....
The environmental justifications for the projects are essentially the
same on both sides. One argument, for instance, is that "road
transport is a key player in air pollution, climate change, noise, [and]
From this point of view, the parties
nature degradation.. .."4'
perceive the TEN as means to head off environmental degradation in
non-riparian areas. However, the expansion plan, specifically as it
relates to the proposed dams on the Czech-German border, is not
without strong opponents. Evaluating the potential effects of the
construction of the DEO Canal, Ulrich Eichelmann, an ecologist with

131.

Horror Vision, supra note 110.

132. Id.
133. Help!, supra note 30.
134. Id.
135. Wenger, supra note 129.
136. Czech Transport MinisterJaromir Schilig reportedly supports the construction
of the dams at Prostredni Zleb and Male Brezno because they will "increase
commercial traffic on the Labe River .... Czech Ministers, supra note 39.
137. Wenger, supra note 129.
138. Id.
139. Id.
140.
141.

Council Decision of 23July 1996, supra note 128, at 1.
Czech Ministers, supra note 39.

142. Wenger, supra note 129.
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the World Wildlife Fund, stated that "[w]hoever supports this
monstrous project approves of the destruction of nature in modern
Europe on the largest scale ever. We call for an immediate halt of the
project .... The one who takes part in the planning will have to share
the guilt!" 143

Many of those adverse to the proposed projects have

argued that that application of the 1991 United Nations Convention
regarding Environmental Impact Assessments ("Espoo Convention") 4
bars their completion as presently contemplated before the acting
state initiates full consultation with potentially affected 4nations,
and
5
provides an assessment of possible harms to those nations.
On June 14, 2000, "fifty-two participants from twelve countries
attended the international conference on 'Waterways and Sustainable
Development"' in K6nigswinter, Germany.
Many came to express
their dissatisfaction with the TEN proposals. At last count, nine
German, and seven Czech NGOs officially opposed completion of the
TEN as currently proposed. "7 The main objective of many of these
organizations is the transboundary protection
of the Elbe River as a
4
free flowing river downstream from Usti.

8

Although the Czech Republic is not currently a member of the
EU ," "integration into the European Union ... has been a priority for
the Czech government,"' 50 and the Republic plans accession to the EU
in January, 2003.1" This potential union places the Czech government
in a difficult position. Pressure from Czech nationals and conservation
groups to ensure that the Elbe is not developed beyond its current
state conflicts with the governmental directive and local desires to
expand the usefulness of the waterway as a commercial throughway.
Heated exchanges
between Czech cabinet members have already
5
transpired.

1

Despite the affirmative position on development that both the
Czech Transport Minister and the EU have taken, some believe that
Czech accession to the EU will effectuate further environmental

143. Horror Vision, supra note 110.
144. Espoo Convention, supranote 6.
145. International Opposition, supra note 101.
146. Press Release, WWF Living Waters Programme-Europe, Learning From
Mistakes: International Waterways Conference Releases Resolution for Sustainable Use
of Rivers (June 14, 2000),
at http://www.panda.org/europe/freshwater/
newsroom/newsroom 10.html (last visited Oct. 14, 2002).
147. International Opposition, supra note 101.
148. Id.
149. See Europa, The European Union at a Glance, THE EUROPEAN UNION ON-LINE, at
http://europa.eu.int/abc-en.htm (last visited Oct. 13, 2002).
150. David E. Madeo, Environmental Contamination and World Trade Integration: The
Case of the Czech Republic, 26 LAW & POL'Y INT'L Bus. 945, 962 (1995).
151. Ministry of Foreign Affairs, Czech Republic, Mission of the Czech Republic to the
European Communities, at http://www.mzv.cz/missionEU/preparation.htm (last visited
Oct. 13, 2002).
152. Czech Ministers, supra note 39 (reporting that the Czech Transportation Minister
called the Environment Ministry a "useless body," after hearing of the Environment
Minister's opposition to the proposed dams on the Czech-German border).
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improvement: "Since the European Union has higher environmental
standards and better enforcement mechanisms than the Czech
Republic, E.U. membership
would require imposition of stricter
15 3
environmental policies."

V. THE APPLICABLE LAW
A. DEVELOPMENT OF INTERNATIONAL LAW

Sociopolitical and historical developments commonly shape a
region's natural resource management approach. Such is the case in
the Elbe Basin. One can easily trace the development of the legal
regime governing the Elbe to Eastern European and even world
history. When peace came about in Europe following World War I,
the victorious Allied Powers sought to insure the free nariation of the
Elbe.' "The first institution for the Elbe was the [ICE]' established
by the Treaty of Versailles in 1919.""6 Out of this body arose the
earliest instrument of law concerned solely with managing the Basin:
the Convention Instituting the Statute of Navigation of the Elbe
("Navigation Convention"). 57 Under the Navigation Convention, the
ICE was given the duty and the power:
(a) To supervise the conservation of the freedom of navigation, the
maintenance in good order of the navigable channel and the
improvement of that channel;
(b) To pronounce upon complaints arising out of the application of
the present convention and likewise of the regulations which it
contemplates;
(c) To decide whether the tariffs applied are in accordance with the
conditions laid down by the present convention;
(d) To pronounce upon the claims proffered in appeal before it;
(e) And, in general, to exercise the powers arising out of the
provisions of the ... convention.
The most significant function of the Navigation Convention was to
internationalize the Basin. 159 Under the ICE's supervision, the Elbe
was to remain "open without restriction to the ships, boats and rafts of
all nations ....
While the Navigation Convention refers to only one
specific tributary (the Vltava), the explicit language "[t]he international
system of the Elbd' nevertheless makes it clear that the Navigation
153. Madeo, supranote 150, at 962.
154. Treaty, supranote 63 (dealing generally with navigable international rivers).
155. The Commission consisted of four representatives of the German States
bordering on the Elbe, two representatives of the Czecho-Slovak State, and one
representative each from Great Britain, France, Italy, and Belgium. Id.

156. Kliot & Shmueli, supra note 22, at 319.
157. Convention Instituting the Statute of Navigation of the Elbe, Feb. 22, 1922, art.
2, 1923 Gr. Brit. T. S. No. 3, reprinted in 17 AM.J. INT'L L. 227.
158. Id. at art. 2.
159. See id. at art. 1.
160. Id. at art. 12.
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Convention's provisions were applicable to the entire Basin."' The
significance of this wording has not been overlooked. Because the
Navigation Convention encompasses the Elbe's tributaries, many
acknowledge it as one of "the first legal instruments clearly applicable
to entire individual basins prescribing that the river basin be treated as
a unit for the purpose of a single major water use. '
Although the Nineteenth Century witnessed "substantial
development
of the principles of non-discrimination and
internationalization
of many European
rivers... ,,163
legal
proclamations explicitly emboding these principles were uncommon
in the early Twentieth Century. The "community of riparianstates did
not appear until treaties [such as the Navigation Convention] affirmed
1 65
the principle of freedom of navigation among such states."
Although Germany and Czechoslovakia were not necessarily zealous
advocates
of the Navigation
Convention's
adoption, the
implementation of a basin-wide approach to the Elbe was indicative of
the growing acceptance of an approach that is customary today. 66 The
question, however, is whether that approach will be honored in the
Basin, or overlooked in favor of an extra-basin management policy.
B. ELBE CONVENTION

Most likely because of Communist isolationism, the Elbe's riparian
nations failed to execute an instrument respecting water quality until
much later than other nearby nations did regarding, shared
international rivers.'67 This delay is-quite possibly-the major factor
that caused the Basin to fall into a state of ecological devastation 6
When Germany and the Czech and Slovak Republics finally drafted the
instrument that would become the Elbe Convention, they settled upon
an agreement that was quite limited in reach and arguably incapable
of accomplishing the desired result-that is, unless the nations truly
wished to severely confine the scope of the agreement and provide
little, if any, forum for the resolution of conflicts between the
signatories. Although the Elbe Convention is based on a basin-wide
approach consistent with the Treaty, the Commission charged with its
oversight is constrained from adopting such an approach since its
jurisdiction is so restricted:

161. Id. at art. 1 (emphasis added).
162. Evolution of the River Basin, supra note 77, at 364.
163. Edward A. Laing, EqualAccess/Non-Discrimination and Legitimate Discriminationin
InternationalEconomic Law, 14 Wis. INT'L L.J. 246, 277-78 (1995).
164. See generallyEvolution of the River Basin, supra note 77, at 364-65.
165. Id. (emphasis added).
166. See, e.g., The River Basin Concept, supra note 98, at 355.
167. See, e.g., Proposal for a Council Decision relating to the Conclusion of the
Convention on the International Commission for the Protection of the Oder, April 11,
1996, 1998 O.J. (C 316) 5; Bern Convention on the International Rhine Commission
for the Protection of the Rhine Against Pollution, Apr. 29, 1963, 994 U.N.T.S. 18.
168. See Ionata, supra note 97, at 337.
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The International Commission for the Protection of the River Elbe
(ICPE) has a narrow scope of activity: water quality. Its role was
defined so as to enable the Elbe to be used for drinking water supply
and irrigation, restoring the natural ecosystem169and reducing the
waste load carried by the Elbe into the North Sea.
In its present state, the ICPE is required to "provide documentary
evidence regarding the ecological importance of the various biotope
elements of the waters and proposals regarding the improvement of
conditions for aquatic and coastal communities."70 The ICPE has "the
power to investigate damaged habitat, make proposals for
improvement and require its restoration." 7 ' In doing so, the ICPE
employs a watershed approach, but again, the proposals it advances
are purely advisory. The ICPE does "not provide for a procedure to
inform and consult as such, but empower[s] a joint body... to be
informed about all projects and verify all information and make
recommendations to the Parties."' Thus, interceding interests may be
afforded as much deference as the ICPE itself. Germany and the
Czech Republic are not bound by ICPE recommendations, but are
essentially free to yield to the prevailing forces operating within their
political systems.
It is possible that both nations may agree to an ICPE
recommendation out of their own general interest. The German
government has committed to not only the quality of water within the
Basin, but also that of the surrounding ecosystems.'
Meanwhile, the
Czech Republic might agree to an ICPE proposal as a means to
demonstrate its willingness to abide by United Nations-led directives,
thus improving (or at least not harming) its chances of EU accession.
The EU is a full member of the ICPE.'" This is significant, since the
Czech government is "motivated by a desire to harmonize its laws with

those of the European Union" pending its accession. 5 Thus, the EU's
participation as a member of the ICPE may prompt the Czech
government to draft its federal environmental laws in stricter
accordance with the terms of the Elbe Convention.
If, however, the dispute between the Czech and German
governments goes unresolved, the ICPE is devoid of authority to draft
a decision regarding management of the river that would be binding
upon the nations; the Elbe Convention clearly does "not provide for a
dispute settlement mechanism."'76 The notable absence of this
binding resolution device represents a major setback for the

169. Kliot & Shmueli, supra note 22, at 319.
170. Elbe Convention, supra note 4, at art. 2.
171. Evolution of the River Basin, supra note 77, at 377.
172.

lulia Trombitcaia, Transboundary Cooperation of Moldova and Ukraine on the

DniesterDraftConvention, 17J. ENVrL. L. & LInTG. 145, 157 (2002).
173. See, e.g., Corash et al., supra note 93, at 772-73; Salmon, supra note 94.
174. Kliot & Shmueli, supra note 22, at 321.
175. Madeo, supra note 150, at 957.

176. Trombitcaia, supra note 172, at 159.
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conservationist concerns on the Elbe since "provisions on the
settlement of disputes [are] commonly recognized as important
clauses in [treaties] relating to the protection and preservation of the
environment."177 If the anti-development camp is to achieve success in
the international legal arena, they may be well advised to rely upon
alternative sources of international law, and allude to the Elbe
Convention only as an example of the international legal tradition of
managing the Basin under a watershed approach.
C.

APPLICABLE STATE LAW

According to the Czech government, its federal water laws are
shaped by the Elbe Convention, "applied in hydrological catchment
areas... since 1990 when the cooperation in the protection of Elbe
It thus purports to apply a basin approach,
River was launched.. ,,."s
relying on "the principle of [protecting] surface waters and
groundwater in individual river basins or hydrogeological regions.",79
The Czech Republic based further legislation on a 1992 Act,'80 the
purpose of which was "to maintain natural processes in ecosystems and
landscapes, stressing both the diversity and importance of lifesupporting processes in various biological systems, outside as well as
The
within areas designated for the protection of nature."'
legislation was reportedly based on the concept of the Territorial
System of Ecological Stability."2
Germany's federal legal framework includes a Federal Water Code,
the Wasserhaushaltsgesetz ("WHG") .18' The WHG focuses on the
notion of collective ownership of water resources. Scholars of German
law have noted that "[t]he trend in German water law is toward the
[and that] the
'de-individualization of a legal framework,'
promulgation of the Federal Water Code... may have been the first
step in the 'transfer of water into collective ownership."

84

Thus, the

German framework is not unlike the United States' public trust

177. Id.
178. Ministry of the Environment, Czech Republic, Multilateral International
Cooperation in Water Protection, at http://www.env.cebin.cz/publikace/3_vodae/
02e.html (last visited Oct. 18, 2002).
179. Id.

180. Czech National Council Act No. 114/1992 S.B., Protection of Nature and the
Landscape (Feb. 19, 1992), at http://www.env.cz/www/laws/cites2.nsf (last visited Oct.
16, 2002).
181. Gabriella Richova & Michael Andreas, Country Reports Czech Republic,
ESTABLISHING NAwURA 2000 IN EU ACCESSION COUNTRIES PROCEEDINGS (Mihdly Vgh &
D6ra Szuics eds., 1999), available at http://www.ecnc.nl/doc/ecnc/publicat/
n2000sem.doc.
182. "This concept dates from the 1970s and is one of the first ecological networks
at the national, regional or local level in Europe." Id.
183. Hanno Kube, Private Property in NaturalResources and the Public Weal in German
Law - Latent Similarities to the Public Trust Doctrine?, 37 NAT. RESOURCES J. 857, 868
(1997).

184. Id. (citing MICHAEL KLOEPFER, UMWELTRECHT 52 n.78 (1989); Paul Klemmer,
Wasser, in STAATSLEXIKON DER GOERRESGESELLSCHAFr 884, 890 (7th ed. 1986)).
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doctrine in that water resources are free from ownership, serving the
public of each state.'
The Grundgesetz, Germany's federal constitution, also has its own
provisions for water management. The Grundgesetz establishes a
dichotomy between two distinct clusters of environmental concerns,
with the German states-the Liinder, having greater autonomy to
legislate in regard to some matters-than to others. 6 Water falls into
the category of resources over which the Lander has broad
discretion. 8 Thus, the legal regime governing the Elbe may vary from
region to region, and there is no federal directive to meet certain
quality standards.
Commentators have noted that the laws which compose the
German system "constitute the weakest form of federal legislative
authority.
However, the federal government does oversee
cooperative planning, and century-old associations of water users
which "control both the water quality and use of a number of rivers."'8 9
In addition, it has the authority to enter agreements such as the Elbe
Convention, upon which national policy is built. The Grundgesetz
grants the federal government the power to indirectly impose this
policy upon the Liinder via its power to allocate revenue.
D. TRANSBOUNDARYEIA CONVENTION

In 1991, the United Nations drafted the Espoo Convention. '' On
September 10, 1997, after the Convention's sixteenth ratification, it
entered into force. 92 The general aim of the Convention is to ensure
that all parties "take all appropriate and effective measures to prevent,
reduce and control significant adverse transboundary environmental
impact from proposed activities."' 93
The general intent of the
Convention, it would appear, is to avoid international litigation
resulting from harm caused to one state by the activities of another
state within its own boundaries. In this sense, it seeks to avoid the type
of dispute at issue in
9 4 the Trail Smelter controversy between the United
States and Canada.
The procedural obligations, which the Convention imposes on
member states, are very similar to those that the United States
185. For the United States Supreme Court's articulation of applicability of the
public trust doctrine to waterbodies, see generally Ill. Cent. R.R. Co. v. Illinois, 146 U.S.
387 (1892).
186. Susan Rose-Ackerman, EnvironmentalPolicy andFederal Structure:A Comparison of
the United States and Germany, 47 VAND. L. REv. 1587, 1603-04 (1994).

187.
188.
189.
190.
191.

Id.
Id. at 1604-05.
Id. at 1605.
Id. at 1606.
Espoo Convention, supra note 6.

192. Environment and Human Settlements Division, United Nations Economic
Commissionfor Europe, at http://www.unece.org/env/eia/ (last visited Oct. 16, 2002).

193. Espoo Convention, supra note 6, at art. 2, cl. 1.
194.

Trail Smelter Arbitration (U.S. v. Can.), 3 R.I.A.A. 1938 (1949).
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government must abide by under the National Environmental Policy
Act.'9
The Convention obligates parties to assess the potential
environmental impacts of their activities at an early stage of planning.
It also imposes the general obligation of states to notify and consult
each other on all major projects under consideration that are likely to
have a significant adverse environmental impact across boundaries.96
The EU signed the Convention on June 24, 1997, but has yet to
ratify it. The Czech Republic, on the other hand, has demonstrated its
assent to the Convention by ratifying it in February of 2001.'9
Germany, along with Ireland, is the last European holdout to the
Espoo Convention.'9 8 However, as of February 2002, Germany has
manifested its willingness to be bound by the Espoo Treaty insofar as it
has reached a bilateral agreement with Poland to conduct
environmental assessments in order to facilitate environmental
cooperation.' " A number of organizations that oppose completion of
the TEN projects have demanded compliance with the Espoo
Convention as necessary under principles of customary international
law. °° In concert with the general intent of the Treaty and the Elbe
Convention to manage the Basin under a watershed approach,
application of the Espoo Convention may represent the most prudent
approach to ceasing, or at least limiting, massive development in the
Basin. In fact, Espoo may represent the "optional formula" for nations
in conflict over environmental protection issues to "declare the
acceptance of either adjudication in the [International Court of
Justice] orarbitration ....

VI. FUTURE PROSPECTS
The future of the Elbe very much depends upon the intent of the
two riparian nations to be bound by the Elbe Convention's purpose
and direction. Perhaps the ICPE will issue a firm policy statement in
regard to TEN-related projects along the Elbe, but the affected nations
should not wait for such a communication as "there have been few
policy pronouncements on the issue [of river restoration] by
195. 42 U.S.C. §§ 4321-70(d) (2000).
196. See generally Espoo Convention, supranote 6.
197. Aarhus Convention Working Group for the Preparation of the First Meeting of
the Parties, Preparationfor the Ratification and Implementation of the Aarhus Convention in

the Czech Republic, at http://www.unece.org/env/pp/national/czech.republic.2.pdf
(last visited Dec. 4, 2002).
198. Baltic Environmental Information Dissemination System, Germany to ratify UN
EIA convention, at http://www.beids.tec-hh.net/beids-archive/english/transport/

showdate.php?year=2002&month=2 (Feb. 2002) (last visited Nov. 4, 2002) [hereinafter
BEIDS].
199. See Thomas Bunge, Transboundary Impacts And EIA: A German-Polish Research

Project, at http://www.art.man.ac.uk/EIA/nl14gerp.htm (last visited Nov. 4, 2002).
Germany appears ready to ratify the Espoo Convention. At the time this paper was

published, the German cabinet had approved a proposal to ratify the UN Espoo
convention. See also BEIDS, supra note 198.
200. International Opposition, supra note 101.
201. Trombitcaia, supranote 172, at 159.
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organizations [such as the ICPE]."2°2 In all likelihood, the German and
Czech governments must therefore act with due regard for the
Convention unilaterally, as an expression of their willingness to be
bound by its terms. If the nations choose to disregard the purpose or
declarations of the ICPE, there is little possibility of enforcement
under the Elbe Convention alone.
Germany's current policy is clear: "[tIhis decision against any
damming structures on the German part of the Elbe river has been
stressed several times [in recent years] by the German Ministries for
Transportation [as well as] by the German Chancellor. ... ,203 If there
is an ideological shift in the current administration, however, the
German Lander may find themselves less constrained by a federal
government in strong opposition to Basin development. Should this
be the case, riparian Linder may become so enticed by the prospect of
economic growth as to support further development, much like some
Czech regions have." 4
As for the Czech government, it appears that, at this time, it is
inundated with dissenting opinions regarding a policy approach to the
Basin.
Its national conservation laws would appear to reject
widespread development on the Upper Elbe. However, Czech practice
in recent years has not coincided with its federal law. With impending
admission to the EU, the Czech Republic may begin to adhere to its
own legislation more rigidly.
The EC's role in shaping the Elbe's future is vital. While the EC is
a member of the ICPE, it also has a vested interest in improving
navigability within the Basin. Thus, the EC is situated such that it must
balance strong economic incentives to develop against an affirmative
duty to serve the purpose of the Convention. The EC's feet appear
already planted on the side of economic growth." 5 One must
remember, however, that they are not a one-party committee; their
interests must be reconciled with those of the other members.
The effectiveness of Espoo as a legal tool remains untested.
However, the mere threat of litigation in the ICJ or availing itself to
the arbitration process may dissuade the EU and/or Czech
government from continuing their hard line policy in favor of
202. Evolution of the River Basin, supra note 77, at 377.
203. International Opposition, supra note 101.
204. See, e.g., Making Vtava Navigable Could EnhanceEcological Transport, CZECH NEWS
Nov. 1, 2001, LEXIS, News & Business, Country & Region, Czech Republic,
News (reporting on Central Bohemian support for proposals on the Vltava, which
would increase its navigability).
205. When asked what prospects the EC saw for requiring Germany to comply with
EU Environmental protection directives and preventing further destruction of the
Elbe water meadows, the EC replied that it was:
not aware of problems of European significance concerning nature
protection along the Elbe river. On the contrary, publications of German
non-governmental organizations ...[referred] to a satisfactory compromise
reached between the interests of traffic and nature conservation along the
river Elbe.
European Union Parliamentary Questions, E-0419/97, 1997 O.J. (C186) 257, 258.
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increasing navigability throughout the Basin. It is thus entirely
foreseeable that an alliance consisting of the nation of Germany and
conservation organizations speaking out against portions of the TEN
proposal will gain victories where projects would undoubtedly cause
harm to bordering nations, and in most cases, downstream Germany.
Naturally, Germany must ratify the Espoo Treaty for it to argue against
the completion of Czech projects on the Upper Elbe on behalf of itself
and the interested NGOs.
VII. CONCLUSION
In light of numerous legal and conventional forces at play in the
Basin, the Elbe's future is still very much in doubt. As the duly
appointed international steward over water quality in the Basin, one
might expect that the ICPE would be in a position to issue a final and
binding declaration concerning management of the Basin. However,
the ICPE is competent only to issue guidance on recommended
courses of action, and is specifically devoid
of the power to regulate
20 6
matters relating to the shipping industry.
Admission of the Czech Republic to the EU would not
systematically strip the nation of its right to regulate the natural
resources located within its boundaries. Regardless of the Czech
Republic's accession, "the doctrine of 'limited territorial sovereignty' is
probably the prevailing theory of international watercourse rights and
obligations today."217 With this in mind, it seems that the Czech
Republic can permissibly go forth with its plans to improve upon the
navigability of the Upper Elbe so long as doing so will not "cause
significant harm to other states." 08 The same principles would also be
applicable to the TEN proposals in Germany and in the Czech
Republic.
The steadily increasing influence of local, national, and
international
conservation
organizations
should
not
be
underestimated. The ability for these groups to unite and effectively
argue for applicability of the Espoo Treaty to any, and all, projects that
may affect neighboring nations may play a large part in shaping the
future of the Elbe.
Speculation on possible international legal remedies to disputed
issues on the Elbe may be premature. If Czech and German federal
laws are crafted in a manner that respect the international custom of
managing the Basin under the watershed concept, an accord could
likely be struck between the riparian nations which would satisfy
concerns of interested conservationists. Naturally, the answer to this
question rests on the degree to which riparian nations are willing to
forgo exercise of their sovereign rights respecting the long-established
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historical tradition embodied in the Treaty, the Elbe Convention, and
newer international legal principles of environmental cooperation and
consideration, promoted by such instruments as the Espoo Treaty.

